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MINORITY RIGHTS UNDER INDIAN CONSTITUTION:
A CRITICAL ANALYSIS

Dr. Saroj Bohra®

Who Are The Minorities?

The Constitution of India uses the word “minority” or its
plural form in some Articles 29 to 30 and 350A to 350B
but does not define it anywhere. Article 29 has the word
“minorities” in its marginal heading but speaks of “any
sections of citizen having a distinct language, script or
culture”. This may be a whole community generally seen
as minority or a group within a majority community.
Article 30 speaks specifically of two categories of
minorities-religious and linguistic. The remaining two
Articles i.e., 350A and350B, relate to linguistic minorities
only.

In common phrasing, the expression “minority” means
“a group comprising less than half of the population and
differing from others, especially the predominant section,
in race, religion, traditions and culture, language, etc”.
The Oxford Dictionary defines “minority” as “a smaller
number or part; a number or part representing less than
half of the whole; a relatively small group of people,
differing from others in race, religion, language or
political persuasion”. A special Subcommittee on the
Protection of Minority Rights appointed by the United
Nations Human Rights Commission in 1946 defined the
“minority” as those “non-dominant groups in a
population which possess a wish to preserve stable
ethnic, religious and linguistic traditions or
characteristics markedly different from those of the rest
of the population.”!

The question of minorities and their rights has been
dealt with by the framers of our Constitution as they were
deeply concerned about the rights of minorities, whether

Assistant Professor, College of Legal Studies, UPES, Dehradun.
1 Report of the National Commission for Religious and Linguistic
Minorities, 2010.



Bharati Law Review, Jan.-Mar., 2014 12

religious or linguistic. With 22 official languages and 8
major religions, the need for preserving equality remains
intact in India today. As regards religious minorities at
the national level in India, all those who profess a religion
other than Hindu are considered minorities, since over
eighty per cent of the population of the country professes
the Hindu religion. At the national level, Muslims are the
largest minority. Other minorities are much smaller in
size. Next to the Muslims are the Christians (2.34 per
cent approx.) and Sikhs (1.9 per cent approx.); while all
the other religious groups are still smaller. As regards
linguistic minorities, there is no majority at the national
level and the minority status is to be essentially decided
at the state/union territory level. At the state/union
territory level, which is quite important in a federal
structure of India, the Muslims are the majority in the
state of Jammu and Kashmir and the union territory of
Lakshadweep. In the states of Meghalaya, Mizoram and
Nagaland, Christians constitute the majority. Sikhs are
the majority community in the state of Punjab. No other
religious community among the minorities is a majority
in any other state or Union Territory. When such a huge
and vast difference is resting in our country, it becomes
necessary to shield and guard the minority section of the
society. The purpose behind giving special rights to
minorities was not to discriminate between majority and
minority but to bring equality and to give security to the
minorities.

The National Commission for Minorities Act, 1992
Section 2 (7) states that “Minority, for the purpose of the
act, means a community notified as such by the central
government”. Acting under this provision, on October 23,
1993 the central government notified the Muslim,
Christian, Sikh, Buddhist and Parsi (Zoroastrian)
communities to be regarded as “minorities” for the
purpose of this act.

In Indian context, minority was defined ‘In Re: The
Kerala Education Bill, 19572 “It is easy to say that a
minority community means a community which is
numerically less than 50 per cent., but then the question
is not fully answered, for part of the question has yet to

2 AIR 1958 SC 95.
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be answered, namely, 50 per cent of what? Is it 50 per
cent of the entire population of India or 50 per cent of the
population of a State forming a part of the Union? The
State of Kerala, therefore, contends that in order to
constitute a minority which may claim the fundamental
rights guaranteed to minorities by Arts. 29(1) and 30(1)
persons must numerically be a minority in the particular
region in which the educational institution in question is
or is intended to be situated. A little reflection will at once
show that this is not a satisfactory test. Where the line to
be drawn and which is the unit which will have to be
taken? Are we to take as our unit a district, or a sub-
division or a taluka or a town or its suburbs or a
municipality or its wards? It is well known that in many
towns’ persons belonging to a particular community flock
together in a suburb of the town or a ward of the
municipality.”

In certain petitions reference to which was made by
Supreme Court in its decision in D.A.V College v. State of
Punjab’ the Court had held that what constituted a
linguistic or religious minority must be judged in relation
to the State impugned Act and was a State Act and not in
relation to whole of India. ‘Minority’ is to be determined
only in relation to the particular legislation which is being
challenged. If a State Law extending to the whole of the
state is in question, the minority must be determined
with reference to the entire State population. In such a
case, any community, linguistic or religious, which is
numerically less than 50 per cent of the entire State
population, will be a Minority for purposes of article 30

(1).

The Supreme Court* has held that for the purpose of
Article 30 a minority, whether linguistic or religious, is
determinable with reference to a state and not by taking
into consideration the population of the country as a
whole. Incidentally, ‘scheduled castes’ and ‘scheduled
tribes’ are also to be identified at the state/Union
Territory level. In terms of Articles 341 to 342 of the
Constitution, castes, races or tribes or parts of or groups
within castes, races or tribes are to be notified as

3 AIR 1971 SC 173.
4 TMA Pai Foundation & Ors v. State of Karnataka & Ors, (2002)8
SCC 481.
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scheduled castes or scheduled tribes in relation to the
state or union territory, as the case may be.

The State Minorities Commission Acts usually empower
the local governments to notify the minorities e.g., Bihar
Minorities Commission Act, 1991, Section 2(c);
Karnataka Minorities Commission Act, 1994, Section
2(d); Uttar Pradesh Minorities Commission Act 1994,
Section 2(d); West Bengal Minorities Commission Act
1996, Section 2(c); Andhra Pradesh Minorities
Commission Act 1998, Section 2(d). Similar acts of
Madhya Pradesh (1996) and Delhi (1999) however say
that government’s notification issued under the National
Commission for Minorities Act 1992 will apply in this
regard— Madhya Pradesh Act 1996, Section 2(c); Delhi Act
1999, Section 2(g); Section 2(d). In several states (e.g.
Himachal Pradesh, Jharkhand, Madhya Pradesh,
Maharashtra, Uttar Pradesh and Uttrakhand), Jains have
been recognized as a minority. The Jain community
approached the Supreme Court seeking a direction to the
central government for a similar recognition at the
national level and their demand was supported by the
National Commission for Minorities.

But the Apex Court did not issue the desired direction,
leaving it to the central government to decide the issue®.
In a later ruling however, another bench of the Supreme
Court upheld the Uttar Pradesh law recognizing Jains as
a minority®.

Rights of Minorities

The right of minorities has been recognized and defined
both at national and international levels.

At International Level

a) The Universal Declaration of Human Rights, 1948 and
its two International Covenants of 1966 declare that “all
human beings are equal in dignity and rights” and
prohibit all kinds of discrimination-racial, religious, etc.

Bal Patil v. Union of India, 2005.
¢ Bal Vidya case, 2006.



Bharati Law Review, Jan.-Mar., 2014 15

b) The UN Declaration against All Forms of Religious
Discrimination and Intolerance 1981 outlaws all kinds of
religion-based discrimination.

c) The UN Declaration on the Rights of Minorities, 1992
enjoins the states to protect the existence and identity of
minorities within their respective territories and
encourage conditions for promotion of that identity;
ensure that persons belonging to minorities fully and
effectively exercise human rights and fundamental
freedoms with full equality and without any
discrimination; create favorable conditions to enable
minorities to express their characteristics and develop
their culture, language, religion, traditions and customs;
plan and implement national policy and programmes
with due regard to the legitimate interests of minorities;
etc.

At National Level

In India, Articles 15 and 16 of the Constitution prohibit
the state from making any discrimination on the grounds
only of religion, race, caste, sex, descent, place of birth,
residence or any of them either generally i.e., every kind
of state action in relation to citizens (Article 15) or in
matters relating to employment or appointment to any
office under the state (Article 16). However, the provisions
of these two articles do take adequate cognizance of the
fact that there had been a wide disparity in the social and
educational status of different sections of a largely caste-
based, tradition bound society with large-scale poverty
and illiteracy. Obviously, an absolute equality among all
sections of the people regardless of specific handicaps
would have resulted in perpetuation of those handicaps.
There can be equality only among equals. Equality means
relative equality and not absolute equality. Therefore the
Constitution permits positive discrimination in favor of
the weak, the disadvantaged and the backward. It admits
discrimination with reasons but prohibits discrimination
without reason.

Discrimination with reasons entails rational
classification having nexus with constitutionally
permissible objects. Article 15 permits the state to make
“any special provisions” for women, children, “any
socially and educationally backward class of citizens” and
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scheduled castes and scheduled tribes. Article 15 has
been amended’? by the Constitution (Amendment) Act
2005 to empower the state to make special provisions, by
law, for admission of socially and educationally backward
classes of citizens or scheduled castes or tribes to
educational institutions, including private educational
institutions, whether aided or unaided by the state, other
than minority educational institutions. Article 16 too has
an enabling provision that permits the state for making
provisions for the reservation in appointments of posts in
favor of “any backward class of citizens which, in the
opinion of the state, is not adequately represented in the
services under the state”.

Notably, while Article 15 speaks of “any socially and
educationally backward class of citizens” and the
scheduled castes and scheduled tribes without qualifying
backwardness with social and educational attributes and
without a special reference to scheduled
castes/scheduled tribes, Article 16 speaks of “any
backward class of citizens”.

The words “class” and “caste” are not synonymous
expressions and do not carry the same meaning. While
Articles 15 and 16 empower the state to make special
provisions for backward “classes”, they prohibit
discrimination only on the ground of “caste” or “religion”.
In other words, positive discrimination on the ground of
caste or religion coupled with other grounds such as
social and educational backwardness is constitutionally
permissible and therefore, under a given circumstance, it
may be possible to treat a caste or religious group as a
“class”. Therefore even though Article 15 does not
mention minorities in specific terms, minorities who are
socially and educationally backward are clearly within
the ambit of the term “any socially and educationally
backward classes” in Article 15 and “any backward class”
in Article 16.

Indeed the central government and state governments
have included sections of religious minorities in the list of
Backward Classes and have provided for reservation for
them. The Supreme Court8, held that an entire

7 931 Amendment.
8 Indira Sawhney & Ors v. Union of India.
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community can be treated as a “class” based on its social
and educational backwardness. The court noted that the
government of Karnataka, based on an extensive survey
conducted by them, had identified the entire Muslim
community inhabiting that state as a backward class and
have provided for reservations for them. The expression
“pbackward classes” is religion neutral and not linked with
caste and may well include any caste or religious
community which as a class suffered from social and
educational backwardness.

Though economic backwardness is one of the most
important or perhaps the single most important reasons
responsible for social and educational backwardness
alone of a class, the Constitution does not specifically
refer to it in Articles 15 and 16. In the Indira Sawhney
case, the Supreme Court had observed: “It is therefore
clear that economic criterion by itself will not identify the
backward classes under Article 16(4). The economic
backwardness of the backward classes under Article
16(4) has to be on account of their social and educational
backwardness. Hence no reservation of posts in services
under the state, based exclusively on economic criterion,
would be valid under clause (1) of Article 16 of the
Constitution.”

It is however notable that in the chapter of the
Constitution relating to Directive Principles of State
Policy, Article 46 mandates the state to “promote with
special care the educational and economic interests of
the weaker sections of the people and protect them from
social injustice and all forms of exploitation.” This article
refers to scheduled -castes/scheduled tribes “in
particular” but does not restrict to them the scope of
“weaker sections of the society”.

Article 340 of the Constitution empowered the president
to appoint a commission “to investigate the conditions of
socially and educationally backward classes” but did not
make it mandatory.
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Other Constitutional Safeguards

The other measures of protection and safeguard provided
by the Constitution in Part III or elsewhere having a
bearing on the status and rights of minorities are:

The State shall not deny to any person equality before
the law or the equal protection of the laws within the
territory of India- Article 14;

The State shall not discriminate against any citizen on
grounds only of religion, race, caste, sex, place of birth
or any of them & No citizen shall, on grounds only of
religion, race, caste, sex, place of birth or any of them,
be subject to any disability, liability, restriction or
condition Article 15;

The “secular provision” that has gained traction as one
that protects all citizens including Hindus and
minorities from engaging in any activity including
education. All citizens shall have the right, to practice
any profession, or to carry on any occupation, trade or
business- Article 19(1)(g);

No person shall be deprived of his life or personal liberty
except according to procedure established by law-
Article 21;

Subject to public order, morality and health and to the
other provisions of this Part, all persons are equally
entitled to freedom of conscience and the right freely to
profess, practice and propagate religion. (2) Nothing in
this article shall affect the operation of any existing law
or prevent the State from making any law (a) regulating
or restricting any economic, financial, political or other
secular activity which may be associated with religious
practice; (b) providing for social welfare and reform or
the throwing open of Hindu religious institutions of a
public character to all classes and sections of Hindus.
Explanation IL—the wearing and carrying of kirpans
shall be deemed to be included in the profession of the
Sikh religion. Explanation IL—In sub-clause (b) of
clause (2), the reference to Hindus shall be construed as
including a reference to persons professing the Sikh,
Jain or Buddhist religion, and the reference to Hindu
religious institutions shall be construed accordingly.-
Article 25;

Subject to public order, morality and health, every
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religious denomination or any section thereof shall have
the right—(a) to establish and maintain institutions for
religious and charitable purposes; (b) to manage its own
affairs in matters of religion; (c) to own and acquire
movable and immovable property; and (d) to administer
such property in accordance with law-Article 26;
Freedom as to payment of taxes for promotion of any
particular religion-Article 27;

Freedom as to attendance at religious instruction or
religious worship in certain educational institutions—
Article 28;

Special provision relating to language spoken by a
section of the population of a state -Article 347;
Language to be used in representations for redress of
grievances-Article 350;

It shall be the endeavor of every State and of every local
authority within the State to provide adequate facilities
for instruction in the mother-tongue at the primary
stage of education to children belonging to linguistic
minority groups; and the President may issue such
directions to any State as he considers necessary or
proper for securing the provision of such facilities-
Article 350A;

Special officer for linguistic minorities-Article350B.

The following articles need special mention:

Article 29

Articles 29 and 30 deal with cultural and educational
rights of minorities. Article 9 provides that:

(1) any section of the citizens residing in the territory of
India or any part thereof having a distinct language,
script or culture of its own shall have the right to
conserve the same; and

(2) No citizen shall be denied admission into any
educational institution maintained by the state or
receiving aid out of state funds on grounds only of
religion, race, caste, language or any of them.

Unlike Article 30, the text of Article 29 does not
specifically refer to minorities though it is quite obvious
that the article is intended to protect and preserve the
cultural and linguistic identity of the minorities. However,
its scopes not necessarily confined to minorities. The
protection of Article 29 is available to “any section of the
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citizens residing in the territory of India” and this may as
well include the majority. However, India is a colorful
conglomeration of numerous races, religions, sects,
languages, scripts, culture and traditions. The minorities,
whether based on religion or language, are quite
understandably keen on preserving and propagating their
religious, cultural and linguistic identity and heritage.
Article 29 guarantees exactly that. There may appear to
be some overlapping in language and expressions
employed in Articles 15(1) and 29(2). However, Article
15(1) contains a general prohibition on discrimination by
the state against any citizen on grounds only of religion,
race, caste, sex, place of birth or any of them whereas
Article 29(2) affords protection against a particular
species of state action, viz., admission into educational
institutions maintained byte state or receiving aid out of
state funds.

Article 30

Article 30 is a minority-specific provision that protects
the right of minorities to establish and administer
educational institutions. It provides that “all minorities,
whether based on religion or language, shall have the
right to establish and administer educational institutions
of their choice”.

Clause (1A) of Article 30, which was inserted by the
Constitution® (Amendment) Act 1978, provides that “in
making any law providing for the compulsory acquisition
of any property of an educational institution established
and administered by a minority, referred to in clause (1),
the state shall ensure that the amount fixed by or
determined under such law for the acquisition of such
property is such as would not restrict or abrogate the
right guaranteed under that clause”. Article 30 (2) further
provides that “the state shall not, in granting aid to
educational institutions, discriminate against any
educational institution on the ground that it is under the
management of a minority, whether based on religion or
language”.

It would be worthwhile to note that minority educational
institutions referred to in clause (1) of Article 30 have

9 44t Amendment.
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been kept out of the purview of Article 15(4) of the
Constitution which empowers the state to make
provisions by law for the advancement of any socially and
educationally backward classes of citizens or scheduled
castes/scheduled tribes in regard to their admission to
educational institutions including private educational
institutions, whether aided or unaided.

Articles 29 and 30 have been grouped together under
common head, namely “Cultural and Educational
Rights”. Together they confer four distinct rights on
minorities. These include the right of:

(a) Any section of citizens to conserve its own language,
script or culture;

(b) All religious and linguistic minorities to establish and
administer educational institutions of their choice;

(c) An educational institution against discrimination by
state in the matter of state aid (on the ground that it is
under the management of a religious or linguistic
minority); and

(d) The citizen against denial of admission to any state
maintained or state-aided educational institution.

Article 29, especially clause (1) thereof, is more
generally worded whereas Article 30 is focused on the
right of minorities to (i) establish and (ii) administer
educational institutions. Notwithstanding the fact that
the right of the minority to establish and administer
educational institutions would be protected by Article
19(1)(g), the framers of the Constitution incorporated
Article 30 in the Constitution with the obvious intention
of instilling confidence among minorities against any
legislative or executive encroachment on their right to
establish and administer educational institutions. In the
absence of such an explicit provision, it might have been
possible for the state to control or regulate educational
institutions, established by religious or linguistic
minorities, by law enacted under clause (6) of Article 19.

The minority institutions are given a choice to establish
and administer the educational institutions but they are
not free from the regulations of the state, they are also to
be controlled so that there is no maladministration. This
regulation and control is shown in the St. Stephens
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College v. University of Delhil® where it is stated that the
State has the full authority to intervene and make
regulations which serves the interests of students and
teacher. The minority institution cannot claim immunity
against the general pattern of education. And also
discrimination in admission of students cannot be done
on the basis of community; the admission should be
made on the basis of merits irrespective of the other
facts.

Any provision for reservation in a minority institution is
necessarily in the interest of the public and not in the
interest of the minority institution itself, and no such
provision can meet the Sidhraj casell test and hence it is
violative of Article 30(1) of the Constitution.

Legal Framework for Protection of Religious
Minorities

Legislation such as the Protection of Civil Rights Act,
1955 formerly known as the Untouchability (Offences)
Act, 1955 and the Scheduled Castes and the Scheduled
Tribes(Prevention of Atrocities) Act, 1989 has been
enacted by the central government to protect persons
belonging to scheduled castes and scheduled tribes from
untouchability, discrimination, humiliation, etc. No
legislation of similar nature exists for minorities though it
may be argued that unlike the latter act, viz., the
Scheduled Castes and the Scheduled Tribes (Prevention
of Atrocities) Act 1989, the former act, viz., the Protection
of Civil Rights Act 1955, is applicable across the board to
all cases of untouchability-related offences regardless of
religion. Therefore if a scheduled caste convert to Islam or
Christianity (or any other person) is subjected to
untouchability, the committers of the offences maybe
proceeded against under the provisions of the act.
However, no precise information is available in regard to
the act being invoked to protect a person of a minority
community.

10 AJIR 1992 SC 168.

11 The test laid down in Sidhral Bhai case was as follows:- "Such
regulation must satisfy dual test - the test of reasonableness, and
the test that it is regulative of the educational character of the
institution and is conducive to making the institution an effective
vehicle of education.
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The law enforcing agencies appear to be harboring a
misconception that the Protection of Civil Rights Act
1955has been enacted to protect only scheduled castes
against enforcement of untouchability-related offences.
There is a case for sensitizing the law enforcement
authorities and agencies in this regard. But having said
that one cannot resist the impression that, the Protection
of Civil Rights Act, 1955 has failed to make much of an
impact due to its tardy implementation notwithstanding
the fact that the offences under this act are cognizable
and triable summarily. The annual report on the
Protection of Civil Rights Act for the year 200312, laid on
the table of each House of Parliament under Section
15A(4) of the act, reveals that only twelve states and
Union Territories had registered cases under the act
during that year. Out of 651 cases so registered, 76.04
per cent (495) cases were registered in Andhra Pradesh
alone. The number of cases registered in nine states and
Union Territories varied from one to seventeen. Only in
three states, the number of cases registered exceeded
twenty. The report also reveals that out of 2,348 cases
(out of 8,137 cases, including brought/forward cases)
disposed of by courts during the year, a measly 13 cases
constituting 0.55 per cent ended in conviction. This
appears to be a sad commentary on the state of affairs in
regard to investigation and prosecution.

To say that the practice of untouchability does not exist
in the rest of the remaining states and Union Territories
would be belying the truth that is known to the world. It
only denotes pathetic in action on the part of law
enforcing agencies. The provisions of the Protection of
Civil Rights Act need to been forced vigorously with a
view to ensuring that the law serves the purpose it has
been enacted for.

With a view to evaluating progress and development of
minorities, monitoring the working of safeguards
provided to them under the Constitution and laws, etc.
the central government had constituted a non-statutory
Minorities Commission in 1978. In 1992 the National
Commission for Minorities Act was enacted to provide for
constitution of a statutory commission.

12 Latest available.
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The National Commission for Minorities was set up
under the act in 1993. The functions of the commission
include:

(a) Evaluating the progress of the development of
minorities under the union and states;

(b) Monitoring the working of the safeguards provided in
the Constitution and in laws enacted by Parliament and
the state legislatures;

(c)Making recommendations for the effective
implementation of safeguards for the protection of the
interests of minorities by the central government or the
state governments;

(d) Looking into specific complaints regarding deprivation
of rights and safeguards of the minorities and take up
such matters with the appropriate authorities;

(e) Causing studies to be undertaken into problems
arising out of any discrimination against minorities and
recommend measures for their removal;

(f) Conducting studies, research and analysis on the
issues relating to socio-economic and educational
development of minorities;

(g) Suggesting appropriate measures in respect of any
minority to be undertaken by the central government or
the state government; and

(h) Making periodical or special reports to the central
government on any matter pertaining to minorities and,
in particular, difficulties confronted by them.

A Constitution Amendment Bill, viz., the Constitution
(1034 Amendment) Bill, 2004, has been introduced so as
to add a new article, viz., Article 340A, to constitute a
National Commission for Minorities with a constitutional
status. A bill to repeal the National Commission for
Minorities Act, 1992 has simultaneously been
introduced.

In terms of Section 13 of the Act, the central
government shall cause the annual report together with a
memorandum of action taken on the recommendations
contained therein, in so far as they relate to central
government, and the reasons for non-acceptance, if any,
of any recommendation as soon as may be after the
reports are received to be laid before each House of
Parliament.
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In the absence of a definite time frame for laying the
annual report of the commission, there has been
considerable delay in tabling the annual reports of the
commission in Parliament. The National Commission for
Minorities has submitted twelve annual reports for the
years 1992-93 to 2004-05. The annual reports for the
years 1996-97, 1997-98, 1999-2000 and 2003-04 have
been tabled in Parliament only recently, some as recently
as in the winter session 2006 of Parliament. Therefore
there appears to be a case for amendment of the act so as
to provide for a reasonable time frame for the
recommendations to be laid, along with memorandum of
action taken, before the Parliament/state legislature. It
may be advisable to incorporate a suitable provision in
the Constitution amendment bill, laying down a definite
time frame for laying the annual reports of the
commission on the tables of both Houses of Parliament
along with action taken notes.

According to the provisions of clause (9) of Articles 338
and 338A, the Union and every state government shall
consult the National Commission for Scheduled Castes
and the National Commission for Scheduled Tribes on all
major policy matters affecting the scheduled castes and
the scheduled tribes respectively. Such a consultation is
mandatory and can be construed to be an important
constitutional safeguard for scheduled castes and
scheduled tribes. A corresponding provision does not
exist in the National Commission for Minorities Act,
1992. In the absence of such a provision, the government
of the day may or may not consult the National
Commission for Minorities on major policy matters
impacting minorities, depending on exigencies. Therefore,
the National Commission for Minorities Act, 1992 needs
to be suitably amended with a view to incorporating in it
a provision analogous to the provision in Articles 338(9)
and 338A(9). This may instill a sense of confidence
amongst minorities about protection of their interests.

While discussing the safeguards, it should be noted that
a very important mechanism of ensuring the welfare of
scheduled castes is constitution of a Parliamentary
Committee on Scheduled Castes. The successive
committees have been doing really a good work towards
safeguarding the interests of scheduled castes. Such a
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mechanism of monitoring effective implementation of the
constitutional and legal provisions safeguarding the
interests of minorities, and also implementation of
general or specific schemes for the benefit of minorities
by government and its agencies and instrumentalities is
expected to be an effective step for ensuring the welfare of
religious minorities.

The National Commission for Minority Educational
Institutions Act, 2004 was enacted to constitute a
commission charged with the responsibilities of advising
the central government or any state government on any
matter relating to education of minorities that may be
referred to it, looking into specific complaints regarding
deprivation or violation of rights of minorities to establish
and administer educational institutions of their choice,
deciding on any dispute relating to affiliation to a
scheduled university and reporting its findings to the
central government for implementation. The act was
extensively amended in 2006 (Act 18 of 2006) inter alia
empowering the commission to inquire suo motu or on a
petition presented to it by any minority educational
institution or any persons on its behalf into complaints
regarding deprivation or violation of rights of minorities to
establish and administer an educational institution of its
choice and any dispute relating to affiliation to a
university and report its finding to the appropriate
government for its implementation. The act also provides
that if any dispute arises between a minority educational
institution and a university, relating to its affiliation to
such university, the decision of the commission hereon
shall be final.

The Commission discussed the provisions of the act as
amended and felt the need to make clear-cut, concrete
and positive recommendations for improving and
streamlining the provisions of the act.

Conclusion

The issue of rights of the minority has been dealt in
various ways and is being dealt since a long time but
there is a no specific definition of word minority in other
words, the article giving the right to the minority does not
define “minority” and thus it creates a confusion when
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such issues arise. Pronouncements of the Hon’ble Courts
have clarified this issue. But still a lot more has to be
done to by other authorities to preserve the equality
among the citizens of the country.

In Re: The Kerala Education Bill lays down many
important guidelines which are now dealing with
problems which were unsolved in the past. India being a
vast country and a mixture of various religions, the
question of equality and security becomes a central,
important and sensitive issue. Through various
provisions, the minorities are conferred with special
privileges in order to remain away from the ‘inequality’.

An analysis of the judicial decisions!® shows that
although right to recognition and affiliation is not
expressly recognized by Article 30(1), without recognition
or affiliation there can be no meaningful exercise of the
right to establish and administer under Article 30, and
that recognition and affiliation can be given only on
conditions that do not render that Article illusory.!4

It is evidently known that by providing such benefits to
the minorities it will help in preserving culture but on the
other hand there are still many areas in which many
modifications are required proper administration of such
institutions. Now the focus should be made on these
minorities which do not progress because development
will ultimately help in the development of the country.

13 In Re: The Kerala Education Bill 1957, A.I.LR. 1958 S.C. 956: Sidhraj
Bhai v. State of Bombay, (1963) S.C.R. 837: St. Xavier’s College v.
State of Gujrat, AIR 1974; S.C. 1389; DAV College, Bhatinda v. State
of Punjab, AIR 1971 SC. 1737.

14 Shah, J. observed in Sidhraj Bhai v. State of Bombay, (1963) SCR
837 at 850: “Regulations made in the true interest of the efficiency
of institutions, discipline, health, sanitation, morality, public order
and the like may undoubtedly be imposed. Such regulations are not
restrlctlons...: they secure the proper functioning of the institution
in matters educational".



